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&200(17621EXECUTIVE RULEMAKING AND DEMOCRATIC 
LEGITIMACY: “REFORM” IN THE UNITED STATES AND THE 





tive Rulemaking and Democratic Legitimacy: “Reform” in the United 
States and the United Kingdom’s Route to Brexit ZDV HQOLJKWHQLQJ WR D
UHDGHUOLNHP\VHOIZKRNQRZVOLWWOHDERXWWKHQXDQFHVRIWKH%ULWLVKDGPLQ
LVWUDWLYHVWDWH7KHFRPSDUDWLYHDSSURDFKSURYLGHVDXVHIXOSHUVSHFWLYHDV
ZHZLWQHVV SRWHQWLDOO\PDMRU FKDQJHV LQ GRPHVWLF WKDW LV LQ WKH 8QLWHG
6WDWHVDGPLQLVWUDWLYHODZDQGWKHUHODWLRQVKLSVEHWZHHQDJHQFLHVDQGRWKHU
SROLWLFDODFWRUV5RVH$FNHUPDQ¶VSDSHUVWULNHVPHDVSULPDULO\GHVFULSWLYH
ZLWK D VWURQJ LI VRPHZKDW LPSOLFLW QRUPDWLYH SXQFK 6KH GHVFULEHV WZR
FRXQWULHV²WKH8QLWHG6WDWHVDQGWKH8QLWHG.LQJGRP²WKDWDUHKHDGLQJLQ
RSSRVLWHGLUHFWLRQVZLWKUHVSHFWWRWKHNLQGVRISURFHGXUHVXWLOL]HGLQH[HF
XWLYHEUDQFK SROLF\PDNLQJ RU SHUKDSV PRUH SUHFLVHO\ IRU P\ SXUSRVHV
SROLF\PDNLQJ E\ DGPLQLVWUDWLYH DJHQFLHV 6SHFLILFDOO\ 5RVH$FNHUPDQ
GHVFULEHV UHFHQW GHYHORSPHQWV LQ HDFK FRXQWU\ UHJDUGLQJZKDW ,ZLOO IRU
HDVH RI UHIHUHQFH WHUP participatory procedures²SURFHGXUHV WKDW DOORZ










  E.g.6XVDQ5RVH$FNHUPDQExecutive Rulemaking and Democratic Legitimacy: “Reform” in 
the United States and the United Kingdom’s Rout to Brexit&+,.(17/5(9±
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VLQFHVRPHWLPHVWKHQHHGIRUH[SHUWDVVHVVPHQWRUGHFLVLRQPDNLQJPDNHV
SXEOLFSDUWLFLSDWLRQLQIHDVLEOHRUXQGHVLUDEOH
7KH EDVHOLQH LQ WKH 86 LV PDUNHG E\ H[WHQVLYH SDUWLFLSDWRU\ SURFH
GXUHVSULPDULO\ LQWKHIRUPRIQRWLFHDQGFRPPHQWPDQGDWHGE\WKH$G
PLQLVWUDWLYH 3URFHGXUH $FW 7KH SXEOLF RU PRUH FRPPRQO\ LQWHUHVW
JURXSVKDYHWKHRSSRUWXQLW\WRH[SUHVVWKHLUYLHZVRQWKHSURSRVHGDJHQF\
DFWLRQ DQG WKH DJHQF\PXVWPHDQLQJIXOO\ UHVSRQG WRPDQ\ RI WKHLU FRP
PHQWV 7KH8.DGPLQLVWUDWLYH VWDWH RQ WKH RWKHU KDQG GRHV QRW KDYH D
WUDGLWLRQRIWKLFNSDUWLFLSDWRU\SURFHGXUHV²WKHUHLVQRWKLQJOLNHWKHJHQHUDO
$3$ UHTXLUHPHQW WKDW DSSOLHV WR UXQ RI WKH PLOO DJHQF\ SROLF\PDNLQJ
+RZHYHU5RVH$FNHUPDQ GHVFULEHV VXEVWDQWLDO FKDQJHV RQ ERWK VLGHV RI
WKH$WODQWLFDPRXQWLQJWRVRPHWKLQJRIDUHYHUVLQJFRXUVHRUDW OHDVWWKH
SRWHQWLDO EHJLQQLQJV RI RQH LQ ERWK FRXQWULHV )RU H[DPSOH DV 5RVH
$FNHUPDQH[SODLQVWKH7UXPS$GPLQLVWUDWLRQKDVUHVLVWHGXVLQJSDUWLFLSD
WRU\ SURFHGXUHV LQ LPSOHPHQWLQJ LWV GHUHJXODWRU\ DJHQGD DQG MXGLFLDO
HQIRUFHPHQW RI WKRVH SURFHGXUHV KDV VW\PLHG WKH DGPLQLVWUDWLRQ¶V SROLF\
JRDOV $ORQJ VLPLODU OLQHV WKH SUHYLRXV +RXVH RI 5HSUHVHQWDWLYHV KDG
SDVVHG WKH5HJXODWLRQV IURP WKH([HFXWLYH LQ1HHG RI 6FUXWLQ\ 5(,16
$FW ZKLFK ZRXOG UHTXLUHPDMRU DJHQF\FUDIWHG UXOHV WR EH DSSURYHG E\
ERWKKRXVHVRI&RQJUHVV:KLOH WKLVZRXOGDSSHDU WRHQKDQFHGHPRFUDWLF
OHJLWLPDF\RI DJHQF\ SROLF\PDNLQJ E\ IXUWKHU LQYROYLQJ HOHFWHG EUDQFKHV
RIJRYHUQPHQW&RQJUHVVDQGWKH3UHVLGHQWDUHRIFRXUVHDOUHDG\LQYROYHG
LQ HQDFWLQJ WKH OHJLVODWLRQ WKDW HPSRZHUV WKH DJHQF\ WR DFW LQ WKH ILUVW
SODFH²WKXV VHUYLQJ WKH VDPH HQGV DV SDUWLFLSDWRU\ SURFHGXUHV²5RVH
$FNHUPDQSRLQWVRXWWKDWWKHSUDFWLFDOLPSDFWRIWKHODZZRXOGEHWREULQJ
UXOHPDNLQJWRDYLUWXDOVWDQGVWLOO
7KH WUDMHFWRU\ IRU UHFHQW GHYHORSPHQWV LQ WKH 8. LV WKH RSSRVLWH
5RVH$FNHUPDQ LGHQWLILHVD WUHQG WRZDUGV LQFUHDVHGUHVSHFW IRUSDUWLFLSD
WRU\SURFHGXUHVDQGVRPHWHQWDWLYHVWHSVWRZDUGVUHTXLULQJWKHPLQDJUHDW
HUQXPEHURIFDVHV$VQRWHGDERYHWKHUHH[LVWVQRJHQHUDOGHIDXOWUXOHIRU




  See, e.g.1LFKRODV$OPHQGDUHVBlame-Shifting, Judicial Review, and Public Welfare-/
	32/
  86&±
  0RWRU9HKLFOH0IUV$VV¶QY6WDWH)DUP0XW$XWR,QV&R86 see also
.LPEHUO\ ' .UDZLHF Don’t Screw Joe the Plummer: The Sausage-Making of Financial Reform
$5,=/5(9±
  5RVH$FNHUPDQsupraQRWHDW±
  See, e.g.:LOOLDP%X]EHHDeregulatory Splintering&+,.(17/5(9
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GLIIHUHQFHV LQ WKHSROLWLFDO V\VWHPV LQ WKH UHVSHFWLYHFRXQWULHV0RUHRYHU
WKH 5(,16 $FW DQG 3DUOLDPHQWDU\ UDWLILFDWLRQ KDYH GLIIHUHQW QRUPDWLYH
LPSOLFDWLRQV GXH WR WKHLU GLIIHUHQW HIIHFWV DQG EHFDXVH WKH\ HDFK RSHUDWH
ZLWKGLIIHUHQWSDUWLFLSDWRU\SURFHGXUHVLQWKHEDFNJURXQG&RXUWVLQWKH8.
KDYHPDGHWHQWDWLYHVWHSVWRZDUGVH[SDQGLQJWKHVFRSHRIFRQVXOWDWLRQZLWK
UHFHQWRSLQLRQV VXJJHVWLQJ WKDW FRXUWVPLJKW ILQG DXQLYHUVDO UHTXLUHPHQW
IRU D SDUWLFLSDWRU\ SURFHGXUH OLNH LW7KH+RXVH RI/RUGV KDV DOVR RFFD
VLRQDOO\ DFWHG XVLQJ LWV OHJLVODWLYH DXWKRULW\ WR DW OHDVW LQ OLPLWHG ZD\V
IRUFHPRUH WUDQVSDUHQF\ LQ8.SROLF\PDNLQJ:KLOHQRWDSDUWLFLSDWRU\











ZLWK UHVSHFW WR SDUWLFLSDWRU\ SURFHGXUHV XVHG E\ DGPLQLVWUDWLYH DJHQFLHV
7KLV SDSHU LV WKHUHIRUH LQWHQGHG DV VRPHWKLQJ RI D FRPSDQLRQ SLHFH WR
5RVH$FNHUPDQ¶V FRQWULEXWLRQ VXSSO\LQJ VRPH WKHRUHWLFDO REVHUYDWLRQV
WKDWVXSSRUWLW/RRNLQJDWWKHVHVWUXFWXUDOIHDWXUHVDOVRKHOSVH[SODLQRQH
RI WKHPRVW VWULNLQJ IHDWXUHV RI WKH WUHQGV5RVH$FNHUPDQ GHVFULEHV WKH
SXVK IRUPRUH SDUWLFLSDWRU\ SURFHGXUHV DQG WKURXJK WKHP JUHDWHU GHPR
FUDWLF OHJLWLPDF\ LQ DJHQF\ SROLF\PDNLQJ LV FRPLQJ XQLIRUPO\ IURP un-
democratic DFWRUV ZLWKLQ WKH 8. SROLWLFDO V\VWHP ,W LV RQH WKLQJ IRU DQ
LQVWLWXWLRQWKDWLVLWVHOIGHPRFUDWLFDOO\DFFRXQWDEOHWRGHPDQGJUHDWHUSXE
OLFSDUWLFLSDWLRQ LQ DZD\GRLQJ VR FDQEH VHOIVHUYLQJEHFDXVH WKH VDPH





  5RVH$FNHUPDQ¶V ZRUN GUDZV RQ WKH VDPH WUDGLWLRQV DQG OLWHUDWXUHV , UHIHUHQFH KHUH See, 
e.g.6XVDQ5RVH$FNHUPDQ	3HWHU//LQGVHWKComparative Administrative Law: Outlining a Field of 
Study:,1'625<%$&&(66-867. 
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WKLVSDUWLFLSDWLRQ7KHGHPRFUDWLFDOO\DFFRXQWDEOHLQVWLWXWLRQLVLQWKLVZD\
VLPSO\ VHUYLQJ LWV FRQVWLWXHQF\¶V LQWHUHVWV LQFUHDVLQJ WKHLU SRZHU RYHU
SROLF\PDNLQJ7KHPRWLYDWLRQV IRU WKH FRXUWV RQ WKHRWKHUKDQG DUH OHVV
VWUDLJKWIRUZDUG2QHWKLQJP\WKHRUHWLFDODQGVWUXFWXUDOUHPDUNVUHYHDOLV
WKDWLIWKHUHLVJRLQJWREHDSXVKIRULQFUHDVHGSDUWLFLSDWRU\SURFHGXUHVLQ
WKH8. WKHQ LWZRXOG DOPRVW DVVXUHGO\KDYH WR FRPH IURPXQGHPRFUDWLF
DFWRUV OLNH WKHFRXUWVRU+RXVHRI/RUGV ,QRWKHUZRUGVFRQGLWLRQDORQ





HG RQ E\ WKH FRXUWV , WKHQ FRQFOXGH ZLWK VRPH TXHVWLRQV UDLVHG E\ WKH




VHQWLDOO\ WHFKQRFUDWLF SDUWLFLSDWLRQ E\ LQWHUHVWHG SDUWLHV JLYHV WKH DJHQF\
WKHLQIRUPDWLRQLWQHHGVWRGRLWVMREDQGGRLWZHOO7KLVPDNHVWKHPRVW
VHQVHZKHQDJHQF\SROLF\PDNLQJDIIHFWVDVSHFLDOL]HGLQGXVWU\WKHLQGXV
WU\ RIWHQZLOO KDYH SULYDWH LQIRUPDWLRQ UHOHYDQW WR WKH DJHQF\¶V UXOHV LQ
IRUPDWLRQWKDWPD\EHFRVWO\GLIILFXOWRULPSRVVLEOHWRDFTXLUHHOVHZKHUH
,QIRUPDWLRQDERXWWKHWHFKQRORJ\XVHGE\WKHUHJXODWHGLQGXVWU\LVDFRP





DERXW KRZ D SURSRVHGDJHQF\ UXOHZLOO DIIHFW WKHP$QG WKHUH DUH RWKHU
FDVHVZKHUHSXEOLF VHQWLPHQW LV LWVHOI DYDOXDEOHSLHFHRI LQIRUPDWLRQ IRU
WKHDJHQF\WROHDUQQHWQHXWUDOLW\VHHPVWREHWKHPRVWKLJKSURILOHH[DP






LSDWRU\ SURFHGXUHV LQ WKH 8. )RU DQRWKHU H[DPSOH VHH 1LFKRODV $OPHQGDUHV 	 3DWULFN /H %LKDQ
Increasing Leverage: Judicial Review as a Democracy-Enhancing Institution 4- 32/ 6&, 

  See.UDZLHFsupraQRWH
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FUHDWH DQG GHOHJDWH DXWKRULW\ WR DGPLQLVWUDWLYH DJHQFLHV 7KHUH LV VRPH
WHQVLRQ EHWZHHQ WKH VWUDWHJLF DFFRXQW DQG WKH WHFKQRFUDWLF RQH²LQPDQ\
FLUFXPVWDQFHVWKHSURFHGXUHVSXWLQSODFHIRUVWUDWHJLFUHDVRQVZLOOKDPSHU
HIIHFWLYH DQG ZHOOFRQVLGHUHG DJHQF\ DFWLRQ²EXW WKH\ DUH QRW PXWXDOO\
H[FOXVLYH0RUHRYHUWKHSURFHGXUHVWKDWDOORZIRUWKHPRVWSDUWLFLSDWLRQ
E\WKHPRVWSHRSOHQHHGQRWEHWKHPRVWHIILFLHQWRUOHDGWRWKHPRVWHIIHF
WLYH DGPLQLVWUDWLRQ 7R LOOXVWUDWH WKH WLH EHWZHHQ VWUDWHJLF FRQVLGHUDWLRQV
ZKLFK LQ WKLV FRQWH[W DUH URXJKO\ HTXLYDOHQW WR HOHFWRUDOFRQVLGHUDWLRQV




WLYH LQ LWV OHJLVODWLYH UROH HJ H[HUFLVLQJ LWV SRWHQWLDO YHWR RU SURSRVDO
SRZHUWRJRLVWRHVWDEOLVKYHU\WKLQPLQLPDOLVWDJHQF\SURFHGXUHV,QWKDW
FDVHDJHQF\UXOHVZRXOGEHDOOHOVHEHLQJHTXDOTXLFNHDV\DQGLQH[SHQ
VLYH WR LPSOHPHQW VLGHVWHSSLQJSUREOHPV OLNHDJHQF\RVVLILFDWLRQ ,Q WKLV
VFHQDULR WKRVH FRQVWLWXHQFLHVZKR DUH GLVSOHDVHGZLWK WKH DJHQF\ DFWLRQ
FDQ OREE\ WKH OHJLVODWXUH WR LQWHUYHQH$JHQFLHVDUHDIWHUDOO HPSRZHUHG
DQG VWUXFWXUHG E\ VWDWXWH WKH\ DUH PHUHO\ H[HUFLVLQJ GHOHJDWHG DXWKRULW\
WKDWFDQW\SLFDOO\EHFXUWDLOHGE\OHJLVODWLYHDFWLRQ7KLVPDNHVUHDFWLQJWR
WKHDJHQF\ LQWRD IRUPRIFRQVWLWXHQW VHUYLFHZKLFK LV WKRXJKW WREHQHILW
WKHOHJLVODWRUV7KHNH\WKLQJWRQRWHKHUHLVWKDWDQ\SXEOLFSDUWLFLSDWLRQ
DQG GHPRFUDWLF OHJLWLPDF\ LV EDVHG HQWLUHO\ RQ WKH OHJLVODWXUH :LWK LWV
VSDUVHVWUHDPOLQHGSURFHGXUHV WKHDJHQF\ LWVHOISURYLGHV OLWWOH LQ WKHZD\
RI D IRUXP IRU GHPRFUDWLF HQJDJHPHQW $W EHVW RQ LWV RZQ LW FDQ FODLP
VRPH DWWHQXDWHG GHPRFUDWLF SHGLJUHH IURP WKH H[HFXWLYH GLUHFWLQJ LW DQG
IURPWKHLQLWLDOHQDFWLQJFRDOLWLRQ)RUGLUHFWSXEOLFHQJDJHPHQWZKLFKLV
ZKDW 5RVH$FNHUPDQ DVVRFLDWHV ZLWK GHPRFUDWLF OHJLWLPDF\ ZH ZRXOG
KDYHWRUHO\RQWKHOHJLVODWXUHLQWKLVVFHQDULR

  7HUU\00RHPolitical Institutions: The Neglected Side of the Story-/(&21	25*
63(&,$/,668(
  , KDYH VRPHGRXEWV DERXW WKLV ODVWSRLQW$OPHQGDUHV supraQRWH DW±%XW LW LVD
IHDWXUHRI WKHFDQRQLFDODFFRXQWRI WKHSROLWLFDOPRWLYDWLRQIRUH[WHQVLYHDJHQF\SURFHGXUHV ,WVHHPV
OLNHLWZRXOGUHTXLUHVRPHPRUHHODERUDWLRQIRULQWHUHVWJURXSVWREHKDSS\WKDWWKHOHJLVODWXUHLVVROY
LQJDSUREOHP WKDW LWEDVLFDOO\ FUHDWHG LQ WKH ILUVWSODFH EXW WKDW LV D GLVFXVVLRQRXWVLGH WKH VFRSHRI
WKHVHFRPPHQWV
  &KHYURQ 86$ ,QF Y 1DW 5HV 'HI &RXQFLO ,QF  86  ± 
$OPHQGDUHVsupraQRWHDW±
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7KHILUVWVFHQDULRFDSWXUHVWKHVW\OL]HGIDFWVRIWKH8.SROLWLFDOV\VWHP
DQGSURYLGHVDVROLGLILQFRPSOHWHH[SODQDWLRQEHKLQGWKHEDVHOLQHRISDU
WLFLSDWRU\ SURFHGXUHV WKHUH 7KLFN H[WHQVLYH SDUWLFLSDWRU\ SURFHGXUHV EH
FRPH DWWUDFWLYH WKRXJK ZKHQ WKH HQDFWLQJ FRDOLWLRQ QHHGV VRPHZD\ WR
HQWUHQFKLWVSROLF\GHFLVLRQDQGSURWHFWLWVFRQVWLWXHQWVwithout GLUHFWOHJLV
ODWLYHDFWLRQ7KHSDUWLFLSDWRU\SURFHGXUHVEHFRPHVRPHWKLQJRIDVXEVWL
WXWH IRU WKH OHJLVODWLYH FRQVWLWXHQW VHUYLFH LQ WKH SUHYLRXV VFHQDULR 7KH
PRWLYDWLRQ IRU WKHVH SURFHGXUHV²GHVSLWH WKHLU SUREOHPV DQG LQHIILFLHQ
FLHV²LV WKDW GLUHFW OHJLVODWLYH DFWLRQ LV H[WUDRUGLQDULO\ GLIILFXOW IRU &RQ
JUHVV 3DUW RI WKLV LV DQ LQHYLWDEOH FRQVHTXHQFH RI WKH VHSDUDWLRQ RI
SRZHUV WKHH[HFXWLYHGLUHFWVWKHDJHQF\DQGZLOODVVXUHGO\YHWRDQ\DW
WHPSWE\ WKH OHJLVODWXUH WR UHGLUHFW WKHDJHQF\¶VSROLF\PDNLQJ5HODWHGO\
ODZVDUHMXVWGLIILFXOWWRSDVVLQWKH86WKH\PXVWFOHDUVHYHUDOSURFHGXUDO





LQJ DZD\ IRU WKH SXEOLF²RUPRUH DFFXUDWHO\ LQWHUHVW JURXSV²WR LQIOX
HQFH WKHDJHQF\ZLWKRXW UHO\LQJRQ WKH OHJLVODWXUH ,QHIIHFW WKHHQDFWLQJ
FRDOLWLRQLVVD\LQJZLWKWKHVHSDUWLFLSDWRU\SURFHGXUHV³,FDQ¶WSURWHFW\RX






SHDUV ,W LV QRWZRUWKZRUNLQJ KDUG IRU VRPHWKLQJ VR IUDJLOH 6HFRQG WKH
SDUWLFLSDWRU\ SURFHGXUHV KHOS VPRRWK RYHU intraEUDQFK GLVDJUHHPHQWV
)RULQVWDQFHUHOXFWDQWVHQDWRUVZKRFRXOGILOLEXVWHUOHJLVODWLRQQHHGWREH
SHUVXDGHGWKDWWKHDJHQF\ZLOOQRWWKUHDWHQWKHLUFRQVWLWXHQWV¶LQWHUHVWV%\
HQDEOLQJ WKRVHFRQVWLWXHQWV WRSURWHFW WKHPVHOYHVSDUWLFLSDWRU\SURFHGXUHV
DUHRQHZD\WRPROOLI\VNHSWLFDOODZPDNHUV
7KHVWUXFWXUHRI WKH8.OHJLVODWXUH LPSOLHV WKDWE\DQG ODUJH OHJLVOD
WRUV FDQ DGRSW WKH ILUVW VWUDWHJ\²D ³ZDLW E\ WKH SKRQH´ SODQ IRU DJHQF\
SURFHGXUHVDQGFRQWURO)RUWKHUHDVRQVEULHIO\GHVFULEHGDERYHWKDWVWUDWH

  See, e.g..(,7+.5(+%,(/3,927$/32/,7,&6
  $WOHDVWLQPRVWFDVHVVRFDOOHG³LQGHSHQGHQW´DJHQFLHVZRXOGEHDQH[FHSWLRQ
  7HUU\00RHThe Politics of Structural Choice: Toward a Theory of Public Bureaucracy in
25*$1,=$7,217+(25<± 2OLYHU(:LOOLDPVRQHG
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J\ LV QRW DSW IRU &RQJUHVV H[SODLQLQJ WKH GLIIHUHQFH JHQHUDOO\ LQ HDFK
FRXQWU\¶V DSSURDFK WR SDUWLFLSDWRU\ SURFHGXUHV 7KLV DOVR H[SODLQV ZK\
FRXUWVDQGWKH+RXVHRI/RUGVDUHWKHVRXUFHVRIWKHLPSHWXVIRUWKHJUHDWHU
SXEOLFSDUWLFLSDWLRQWKDW5RVH$FNHUPDQLGHQWLILHVRUGLQDU\ODZPDNHUVLQ
WKH 8. KDYH OLWWOH WR JDLQ IURP WKHP ,Q GHPDQGLQJ PRUH SDUWLFLSDWRU\
SURFHGXUHVHVSHFLDOO\LIWKHWUHQGWDNHVKROGWKH%ULWLVKFRXUWVDUHSOD\LQJ
DUROHTXLWHXQOLNHWKRVHRIIHGHUDOFRXUWVLQWKH86ZKLFKDUHWDVNHGZLWK
PDLQWDLQLQJ WKH HQDFWLQJ FRDOLWLRQ¶V SURFHGXUDO EDUJDLQV 7KH FRXUWV LQ
WKH86KHOSPDNHWKHP³VWLFN\´7KHFRXUWVLQWKH8.RQWKHRWKHUKDQG
VHHPPRUH LQ WKHEXVLQHVVRI UHFDVWLQJ WKH WHUPVRI WKH LQLWLDO OHJLVODWLYH






IDFW WKDW5RVH$FNHUPDQ GHVFULEHV WKH FRXUWV DQG WKH+RXVH RI /RUGV DV
OHDGLQJ WKH FKDUJH IRUPRUH H[SDQVLYH DQG H[WHQVLYH SDUWLFLSDWRU\ SURFH
GXUHV LH WKHFDOO IRUPRUHGHPRFUDF\ZLWKUHVSHFWWRDJHQF\DFWLRQKDV
EHHQOHGE\undemocratic HQWLWLHV0\UHPDUNVDERYHVKRZKRZLIVXFKD
WUHQGZDVWRWDNHKROGLQWKH8.ZHZRXOGH[SHFWLWWRKDYHWKLVTXDOLW\WR
FRPH IURP MXVW WKRVH TXDUWHUV RI WKH JRYHUQPHQW EHFDXVH WKHGHPRFUDWLF





D EDVLF VHQVH VROLFLWLQJ DQG HYDOXDWLQJ SRWHQWLDOO\ WKRXVDQGV RI SXEOLF




QHHG WR DFFRXQW IRU WKRVH ORJLVWLFDO FKDOOHQJHV RQHZD\RU DQRWKHU )RU
UDQN DQG ILOH PHPEHUV RI 3DUOLDPHQW WKHUH LV VLPSO\ QR FRUUHVSRQGLQJ
EHQHILW WR FRXQWHUEDODQFH WKH DWWHQGDQW FRVWV HVSHFLDOO\ LI WKH\ DUH DOVR

  E.g.)UDQN+(DVWHUEURRNThe Supreme Court, 1983 Term—Foreword: The Court and the 
Economic System+$59/5(9
  &LWL]HQMXULHVPLJKWEHRQHSRWHQWLDORSWLRQ
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HU WKDQ WKH+RXVHRI&RPPRQV7KLV VKRXOGEHSKUDVHGDVDFRQGLWLRQDO
KRZHYHUif WKH8.LVJRLQJWRFKDQJHIURPLWVSUHYLRXVEDVHOLQHDV5RVH
$FNHUPDQ LQGLFDWHV WKDW LWPLJKW DQG DGRSW EURDGO\ SDUWLFLSDWRU\ SURFH
GXUHVthen LWLVQRWVXUSULVLQJWKDWWKHFRXUWVZRXOGOHDGWKHFKDUJH%XW
WKHUHVWLOOUHPDLQVWKHRSHQTXHVWLRQZRUWKH[SORULQJLQIXWXUHZRUNVDVWR




VWDQWLDO FRQWURO RYHU DJHQF\ SROLF\ WKH\ DUH D IRUP RI JDWHNHHSHU
GHWHUPLQLQJZKHWKHUDQDJHQF\KDVDGHTXDWHO\DGGUHVVHGWKHSXEOLFFRP
PHQWV7KH+RXVHRI/RUGVFRXOGDOVREHXVLQJSDUWLFLSDWRU\SURFHGXUHV
DV DPHDQVRI IOH[LQJ LWV XVXDOO\YHVWLJLDODXWKRULW\7KHVHREVHUYDWLRQV
OHDG WR VRPH RSHQ TXHVWLRQV WR IXOO\ DSSUHFLDWH WKH UHODWLRQVKLS EHWZHHQ
DJHQF\SURFHGXUHVGHPRFUDF\DQGOHJLWLPDF\
A. Can self-serving procedures furnish democratic legitimacy? 
$ODUJHUTXHVWLRQLVWKHQRUPDWLYHLPSOLFDWLRQVRISDUWLFLSDWRU\SURFH
GXUHV WKHPVHOYHV ,I WKH VWUDWHJLF DFFRXQW RI DJHQF\ SURFHGXUHV KDV DQ\
SODXVLELOLW\KRZGRHVWKDWDIIHFWRXUQRUPDWLYHDVVHVVPHQWRIWKRVHSURFH
GXUHV",QRWKHUZRUGVGRHVLWPDWWHUWKDWWKHSURFHGXUHVWKDWDUHIXUQLVKLQJ
DJHQFLHVZLWK GHPRFUDWLF OHJLWLPDF\ DUH FUHDWHG IRU VHOIVHUYLQJ UHDVRQV
LQFOXGLQJDQGHVSHFLDOO\WRHPSRZHULQWHUHVWJURXSV")RUP\SDUWDWOHDVW
WKLVLVQRWLQKHUHQWO\SUREOHPDWLF,WORRNVOLNHDQRWKHUH[DPSOHRIFederal-
ist #51¶V PD[LP WKDW ³DPELWLRQ PXVW EH PDGH WR FRXQWHUDFW DPELWLRQ´
'HSHQGLQJRQ WKHXQGHUO\LQJPRWLYDWLRQVRI8.FRXUWVDQG WKH+RXVHRI
/RUGV ZKLFK ZLOO GHWHUPLQH ZKDW ZH FDQ UHDOLVWLFDOO\ H[SHFW UHJDUGLQJ







  &DQRQLFDOH[DPSOHV LQFOXGH0RWRU9HKLFOH0IUV$VV¶QY6WDWH)DUP0XW$XWR ,QV&R
86DQG&LWL]HQVWR3UHVHUYH2YHUWRQ3DUN,QFY9ROSH86
  5RVH$FNHUPDQsupraQRWHDW±
41453-ckt_94-3 Sheet No. 18 Side A      06/10/2019   07:55:02
41453-ckt_94-3 Sheet No. 18 Side A      06/10/2019   07:55:02
(,&$/0(1'$5(6&/($1'2127'(/(7( 30
@ ALMENDARES COMMENT ON ROSE-ACKERMAN 
RIWKHSURFHGXUHVLVQRWWRSURPRWHDUREXVWSXEOLFSROLF\GHEDWHRUHQVXUH
WKDW WKDW DJHQFLHV KDYH ILUP GHPRFUDWLF IRXQGDWLRQV IRU WKHLU DFWLRQV ,Q
VWHDG ODZPDNHUV VHHN WR SURWHFW LPSRUWDQW VWDNHKROGHUV RU EDUJDLQ ZLWK
HDFKRWKHULQDIRUPRISURFHGXUDOORJUROO3DUWLFLSDWRU\SURFHGXUHVWKDWDUH
SXUSRVHEXLOW WR HQKDQFH GHPRFUDWLF HQJDJHPHQW DQG OHJLWLPDF\ RQ WKH
RWKHU KDQG KDYH WKH SRWHQWLDO WR GR D IDU EHWWHU MRE WKDQ WKH QRWLFH DQG
FRPPHQWSURFHVVIDPLOLDUWRDGPLQLVWUDWLYH ODZVFKRODUVDQGSUDFWLWLRQHUV
LQWKH8QLWHG6WDWHV
B. Different sources of democratic legitimacy? 
&RQVLGHULQJ WKH LGHDOSDUWLFLSDWRU\SURFHGXUHVOHDGV WR WKHQH[WRSHQ
TXHVWLRQZKLFK LVZKHWKHU WKHUH LVDQ\WKLQJZURQJZLWK WKH³ZDLWE\ WKH
SKRQH´DSSURDFK WRDJHQF\SROLF\PDNLQJ ,V WKHVWDQGDUGEDVHOLQHIRU WKH
8.ZLWKOLWWOHGLUHFWSXEOLFLQSXWEXWWKHSRWHQWLDOIRUYLJRURXVOHJLVODWLYH
LQWHUYHQWLRQ VRPHKRZ OHVV GHPRFUDWLFDOO\OHJLWLPDWH WKDQ SDUWLFLSDWRU\





DQVZHUPD\ OLH LQ WKH FODULW\ RI UHVSRQVLELOLW\ OLWHUDWXUH:KHQ VRPHRQH
YRWHV IRU DFDQGLGDWH WKDW W\SLFDOO\ HQWDLOV VXSSRUWLQJ WKHPRQD UDQJHRI
LVVXHV ± WD[HV IRUHLJQ DIIDLUV WKH HQYLURQPHQW DQG VR IRUWK 6R YRWHUV
PLJKWFRQWLQXHWRVXSSRUWOHJLVODWRUVGHVSLWHWKHPDOORZLQJDJHQF\DFWLRQV
WKH YRWHUV GLVOLNH WKH SROLFLHV RI WKH VSHFLILF DJHQF\PD\QRW EH DOO WKDW
VDOLHQW WR WKHYRWHUVRURWKHU LVVXHVPD\ WDNHSULRULW\7KDW VRUWRIGHPR
FUDWLFHQJDJHPHQW DVVRFLDWHGZLWKSDUWLFLSDWRU\SURFHGXUHV LVPXFKPRUH
IRFXVHG ZKLFK FRXOG EH D NH\ YLUWXH $OO WKDW EHLQJ VDLG LPSOHPHQWLQJ





UHODWLYHHDVH" ,Q WKH86 WKH VDPHGLIILFXOW\ LQHQDFWLQJ OHJLVODWLRQHVSH
FLDOO\ OHJLVODWLRQ WKDWZRXOG RYHUULGH DFWLRQV VDQFWLRQHG E\ WKH H[HFXWLYH
EUDQFKPDNHV LW OLNHO\ WKDW WKH UHVXOWV RI DJHQF\ UXOHPDNLQJ SURFHGXUHV
ZLOOVWDQG

  ,VHWDVLGHIRU WKHPRPHQWYDULRXVSDWKRORJLHVDQGGHIHFWV LQWKHHOHFWRUDOV\VWHPOLNHFDP
SDLJQ ILQDQFLQJ See, e.g. 1LFKRODV $OPHQGDUHV 	 &DWKHULQH +DIHU Beyond &LWL]HQV 8QLWHG
)25'+$0/5(9
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 CHICAGO-KENT LAW REVIEW >9RO
C. Is Brexit sui generis? 
7KH XQLTXH FRQWH[W RI %UH[LW UDLVHV D VHULHV RI UHODWHG LVVXHV DORQJ
WKHVH OLQHV%UH[LWSUHVHQWVD VWDUNFRPSDULVRQEHWZHHQSDUWLFLSDWRU\SUR







HOHFWRUDWH KDV QRW DGHTXDWHO\ HQJDJHG ZLWK LH LQ WKLV FRPSOH[ SROLF\
VLWXDWLRQDVLQJOHRQHLVVXHYRWHPLJKWQRWEHHQRXJKWRFRQIHUGHPRFUDWLF
OHJLWLPDF\ ,QVXFKDFDVH WKHDUJXPHQWZRXOGJRGHPRFUDWLFOHJLWLPDF\
QHHGV VRPHWKLQJ PRUH SDUWLFLSDWRU\ SURFHGXUHV FRXOG EH RQH VROXWLRQ
DOWKRXJKVRFRXOGLQWKHRU\3DUOLDPHQWDU\RYHUVLJKW
$WDPRUHIXQGDPHQWDO OHYHO WKRXJK WKHIRUHJRLQJGLVFXVVLRQDERXW
SROLWLFDO VWUXFWXUH DQGSDUWLFLSDWRU\SURFHGXUHVZDVQRWRQO\E\QHFHVVLW\
SLWFKHG DW D KLJK OHYHO RI JHQHUDOLW\ ,W ZDV DOVR EDVHG RQ REVHUYDWLRQV
GUDZQIURPRUGLQDU\GD\WRGD\SROLWLFV%UH[LWPLJKWMXVWEHGLIIHUHQW7KH











RQHRII HYHQW 6HFRQG %UH[LW LQYROYHV QHJRWLDWLRQV ZLWK WKH (XURSHDQ
8QLRQLQIOXHQFHZLWKLQ%ULWDLQ WKHVRUWRI WKLQJ WKDWSDUWLFLSDWRU\SURFH
GXUHVFRXOGSURYLGHLVRQO\SDUWRIWKHHTXDWLRQ7KHUHIRUH%UH[LWLQYROYHV
QRW RQO\ D UHIHUHQGXP HOHFWRUDO SROLWLFV DQG DJHQF\ SROLF\PDNLQJ EXW
FRPSOLFDWHVWKHUHODWLRQVKLSEHWZHHQDOOWKUHH8QGHUVWDQGLQJWKHSODFHRI
GHPRFUDWLF OHJLWLPDF\ DQG WKLV H[FHSWLRQDO VHW RI SROLF\ GHFLVLRQV DQG

  See, e.g.6WHSKHQ&DVWOHBritain’s May Avoids No-Confidence Vote as Conservative Rebel-
lion Stumbles1<7,0(61RYDW$
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PDNLQJ WKH UHOHYDQW QRUPDWLYH MXGJPHQWV RU UHFRPPHQGDWLRQV UHTXLUHV
WHDVLQJRXWDOORIWKLVDQGWDNLQJLWLQWRDFFRXQW
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